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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

QUI NCY CHOY FOO, 111, Petitioner-Appellant
VS.

STATE OF HAVAI ‘I, Respondent - Appel | ee
(NO. 25338; S.P.P. NO 00-1-0060; CR NO 99-1602)

STATE OF HAVWAI ‘I, Pl aintiff-Appellee
VS.

QUI NCY CHOY FOO, 111, Defendant- Appell ant
(NO. 25591; CR NO 99-1602)

NO. 25338
APPEALS FROM THE FI RST Cl RCUI T COURT
DECEMBER 2, 2004
MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OCPINILON OF THE COURT BY ACOBA, J.

In this consolidated appeal, Petitioner & Defendant-
Appel I ant Qui ncy Choy Foo, |11 (Defendant) appeals (1) in
Crimnal No. 99-1602 (Cr. No. 99-1602), fromthe January 6, 2003
post -j udgnent order denying a notion to withdraw his guilty plea
entered by the circuit court of the first circuit (the court) and

(2) in Special Proceeding Prisoner No. 00-0060 (S.P.P. No. 00-
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0060), fromthe Septenber 12, 2002 order denying his petition for
post conviction relief.?

For the reasons set forth below, we affirmthe
January 6, 2003 post-judgnment order denying the notion to
withdraw guilty plea in C. No. 99-1602 and the Septenber 12,
2002 order denying petition for post conviction relief in S P.P.
No. 00-0060.

I .

On August 18, 1999, Defendant was charged with nine
offenses in Cr. No. 99-1602: Sexual Assault in the First Degree,
Hawai ‘i Revi sed Statutes (HRS) 8§ 707-730(1) (1993)2 (Count 1),
Assault in the Third Degree, HRS § 707-712(1)(a) (1993)3 (Count
1), Violation of Tenporary Restraining Order, HRS 8§ 586-4 ( Supp.

1999)4 (Counts |1l and 1V), Terroristic Threatening in the Second

! The Honorable Reynaldo D. Graulty presided over Defendant’s change
of plea, motion to withdraw guilty plea, and the petition for post conviction
relief.

2 HRS § 707-730(1) states in relevant part as follows:

(1) A person commits the offense of sexual assault in

the first degree if:

(a) The person knowi ngly subjects another person to
an act of sexual penetration by strong
compul si on;

(b) the person knowi ngly subjects to sexua
penetration another person who is |ess than
fourteen years old[.]

s HRS § 707-712(1)(a) states that “[a] person commits the offense of
assault in the third degree if the person . . . [i]ntentionally, knowi ngly, or
reckl essly causes bodily injury to another person[.]”

4 HRS § 586-4(a) and (b) entitled “Temporary restraining order,”
provides in part that:

The order shall enjoin the respondent or person to be
restrained from perform ng any combi nation of the following
acts:
(continued. . .)
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Degree, HRS § 707-717(1) (1993)° (Count V), Sexual Assault in the
Second Degree, HRS § 707-731(1)(a) (Supp. 2001)°¢ (Counts VI and
VII1), and Sexual Assault in the Fourth Degree, HRS § 707-
733(1)(a) (1993)7 (Counts VII and IX).

Def endant entered into a plea agreenent wi th Respondent
& Plaintiff-Appellee State of Hawai ‘i (the prosecution). At the
request of the parties, the court agreed to bind itself to the
terms and conditions of the plea agreenment under Hawai ‘i Rul es of
Penal Procedure (HRPP) Rule 11(e)(1) (2002).8 The terns and

conditions of the plea agreenent were as foll ows:

(1) [ The prosecution] agrees to dism ss [Count 1], Sexual
Assault First Degree

(2) Def endant to plead guilty to [Counts I1] through [IX],
inclusive, as charged.

(3) [ The prosecution] agrees to a reduced mandatory m nimumterm
on [Counts VI], [VIII] of one year.

4...continued)

(1) Cont acting, threatening, or physically abusing
the petitioner;

(2) Cont acting, threatening, or physically abusing
any person residing at the petitioner’s
resi dence;

(3) Tel ephoning the petitioner;

(4) Entering or visiting the petitioner’s residence
or

(5) Cont acting, threatening or physically abusing
the petitioner at work.

5 HRS § 707-717(1) states that “[a] person commts the offense of
terroristic threatening in the second degree if the person commts terroristic
t hreatening other than as provided in section 707-716."

6 HRS § 707-731(1)(a) states that “[a] person commits the offense of
sexual assault in the second degree if . . . [t]he person knowi ngly subjects
anot her person to an act of sexual penetration by conpul sion.”

7 HRS § 707-733(1)(a) states that “[a] person commits the offense of
sexual assault in the fourth degree if . . . [t]he person knowi ngly subjects
anot her person to sexual contact by compul sion or causes another person to
have sexual contact with the actor by conpul sion.”

8 HRPP Rule 11(e) concerning plea agreements states in pertinent
part that “[t]he court may participate in discussions |eading to such plea
agreements and nmay agree to be bound thereby.” HRPP Rule 11(e) (1)

3
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(4) [ The prosecution] agrees to not seek enhanced, extended, or
consecutive sentencing

(5) [ The prosecution] agrees that the instant sentence will run
concurrently with any other sentence presently being served.

(6) [ The prosecution] agrees to stand silent before the Hawai

Paroling Authority regarding the setting of the mandatory
m nimumterm under Counts [VI] and [VIII].

(Enmphases added.) Pursuant to the plea agreenent, on March 15,
2000, Defendant pled guilty to Counts Il through I X and the
prosecution noved to nolle prosequi® the first degree assault
charge in Count 1.
1.

At the change of plea hearing on March 15, 2000,
Def endant confirmed with the court that he conpleted the twelfth
grade and had no problens in reading and witing the English
| anguage. Defendant stated that his mnd was clear and he was
not under the influence of al cohol or any other drugs, nor was he
under treatnment for any nmental illness or enotional instability.

The court asked Defendant whether his | awer had
di scussed the witten plea agreenent “fully” with him before he
had signed the agreenent. Defendant replied in the affirmative.
The court informed Defendant of the rights he was relinquishing
by pleading guilty, and of the fact that he would not be able to
change his mnd after sentencing. As to the nmaxi mnum sentence,

the court indicated that “the nmaxi num i ndeterm nate sentence for

° The prosecution appears to have orally nmoved to nolle prosequ

Count | at the March 15, 2000 change of plea hearing. On the Notice of Entry
of Judgment filed on June 1, 2000, the final judgment and sentence of the
court as to Count | indicates “Nolle prosequi.” On June 6, 2000, the
prosecution filed a witten motion and the court granted such notion to nolle
prosequi Count 1.
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t hese charges are 25 years . . . [a]nd [that] there would have

been a possibility of [an] extended maxi num i ndeterm nate

sentence of 45 years.” Defendant stated he was aware of these

sentences. Also, Defendant agreed that he was pleading guilty of

his own will, and no one was threatening or forcing himto do so.
The court then asked Defendant whether he understood

t he proceedi ng and whether there was “any part of it that

[ Def endant] would like to have nore fully explained to [him]”

Def endant replied, “No. | pretty nmuch understand everything.”

The follow ng colloquy then transpired:

THE COURT: Have you discussed this guilty plea fully
with your attorney, M. Choy?[!]

THE DEFENDANT: Yes.

THE COURT: Are you satisfied with his advice?

THE DEFENDANT: Yes.

THE COURT: Is there a stipulation that there’'s a
factual basis for all the charges contained in Counts [I1]
through [IX] in this case?

MR. CHOY: Yes, sir.

THE COURT: All right. Very well.

The court then accepted Defendant’s guilty pleas in Counts |
through I X, and “[found] that the [D]efendant ha[d] voluntarily
entered his plea of guilty, with an understandi ng of the nature
of the charges agai nst himand the consequences of his plea.”
Def endant signed the acknow edgnent on the witten guilty plea
formto the effect that he was questioned by the judge in open
court and that Defendant knew what he was doi ng when he pled

guilty to the charges.

10 Def endant was represented by M. Gl enn Choy at Defendant’s change

of plea hearing.
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L1l

On March 24, 2000, the prosecution noved to sentence
Def endant as a repeat offender in Counts VI and VIII pursuant to
HRS § 706-606.5 (Supp. 2002).' 1In this notion the deputy
prosecutor declared that “on or about March 15, 2000,
Def endant will be convicted of the [said] offenses.” The
prosecution noted that Defendant had two prior convictions.?
Based on these prior convictions, the prosecution further noted
that “Defendant is eligible for sentencing as a repeat offender
to a mandatory mninumterm of six years, eight nonths

i mprisonnment. The plea agreenent in this case, however, calls

for Defendant to be sentenced to a reduced mandatory mni numterm

of one year.” (Enphasis added.) No opposition was filed to this

1 HRS § 706-606.5 states in pertinent part as follows:

(1) Notwithstanding section 706-669 and any other |aw
to the contrary, any person convicted of . . . any class B
felony, or any of the following class C fel onies:
707-716 relating to terroristic threatening in the flrst
degree; . . . and who has . . . prior convictions for
the followi ng felonies, including an attempt to commt the
same: a class B felony, any of the class C felony offenses
enumer at ed above, or any felony conviction of another
jurisdiction shall be sentenced to a mandatory mi ni num
period of inprisonment without possibility of parole during
such period as foll ows:

(b) Two prior felony convictions:

(iii) Where the instant conviction is for a class B
felony -- six years, eight nmonths;

(Emphases added.)

12 Def endant’s two prior crimnal convictions included convictions
for (1) Crim nal Property Damage in the First Degree, a class B felony,
pursuant to HRS § 708-820, and Terroristic Threatening in the First Degree, a
class C felony, pursuant to HRS § 707-716, in Crim nal No. 93-167, and (2)
Terroristic Threatening in the First Degree, a class C felony, pursuant to HRS
§ 707-716, in Crimnal No. 94-0597
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nmoti on.

At the sentencing hearing on June 1, 2000, the court

granted this notion for repeat offender status as to those

counts.

(Enphases

counsel

THE COURT: . . . First the notion for sentencing of

repeat offender. Is there any dispute as to the
applicability of the Section 706-606.5?

[ DEFENSE COUNSEL] : No, Your Honor.
THE COURT: Very well
[ PROSECUTOR] :  Your Honor, | should have been nore

specific in my moving papers. The [prosecution] moves for
sentencing of repeat offender only as to Counts [VI] and

VIIIT]. I didn’t make that clear in my notion

THE COURT: All right. Counts [VI] and [VIII] are the

felony B counts, and it’'s those counts to which the repeat
of fender statute will apply?

[ PROSECUTOR]: That is correct, Your Honor. The

remai ni ng counts are all m sdemeanors to one year
incarceration.

THE COURT: The court will grant the nmotion for repeat

of fender with regard to Counts [VI] and [VIII] only.

Rul e
when
(1]
with
this

Proceedi ng now to sentencing, | know that there is a
11 plea agreenent and that we were on the eve of trial

[ D] ef endant decided to enter a plea of guilty to Counts
through [I1X]. Anything further fromthe [prosecution]
regard to the plea agreement that was entered into in
case?

added.) The plea agreenent was reiterated by defense

Your

Honor, that would be it as far as additions or

amendnment s.

As far as further argument, we just would note that

the pre-sentence report doesn’t contain any major new
revel ati ons which should cause the court to depart fromthe

Rul e

11 plea agreement. So we’'d just ask that pursuant to

the plea agreement the court sentence [ Defendant] on Counts

[11]

through [I X] as charged, that pursuant to our agreement

there be a reduced mandatory minimumon Counts [VI] and

[VIII] of one year, and that there be no enhanced, extended,

or consecutive sentencing again pursuant to agreement, and

that the instant sentence will run concurrently with any
ot her sentences presently being served, and further that the
-- well, that the provision in our plea agreenent that the

[ prosecution] stand silent before the parole board regarding

the setting of the mandatory minimumtermin Counts [VI] and

[VIII] continue to be part of the record.

(Enmphases added.) Defendant did not contest the repeat offender

order or the plea agreenent.
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[ THE COURT]: . . . [Defendant], you have the
opportunity to address the court at this tinme. Is there
anything you wish to say?

THE DEFENDANT: I like to just apol ogize for, you
know, what nmy wrongdoing that | did, that | |earned ny
|l esson by all ny mistakes that | did and willing to -- 1
mean the first time | made my first mistakes | did pretty
much changes in myself. And like this one | know | made
anot her m stake and hopefully | never do this again and
change ny --

THE COURT: All right. Thank you very nuch.
THE DEFENDANT: Thank you.

(Enmphasi s added.) On June 1, 2000, the judgnent of conviction
and sentence in Cr. No. 99-1602 was filed. On the judgnent,

Def endant was sentenced to one year incarceration on Counts 1|1
L1, 1V, V, VII, I X and to ten years on Counts VI and VIII “wth
a reduced mandatory mnimumterm of one year [for each count]

pursuant to the plea agreenent,” the sentence to be served
concurrently with any other sentence being served. Thus,
pursuant to item 3 of the plea agreenent, the court reduced the
mandat ory m ni num sentence applicable to repeat offenders for
Counts VI and VIII to one year inprisonnment for each count.

On Septenber 14, 2000, the Hawai ‘i Paroling Authority
(paroling authority) determ ned that Defendant was required to
serve a mninumtermof five years on Counts VI and VIII before
bei ng consi dered for parole.

| V.

On Decenber 8, 2000, Defendant filed a Petition for
Post - Convi ction Relief under HRPP Rule 40 in S.P.P. No. 00-0060
(Rule 40 petition), claimng four grounds for relief:

(1) ineffective assistance of counsel that resulted in his plea

and conviction; (2) unlawful revocation of parole; (3) violation
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of the plea agreenment by the prosecution because his parole was
not continued; and (4) “hindrance” of Defendant’s efforts to file
this petition because of prison rule 17-202-1(b).

On May 14, 2001, the court ordered Defendant to clarify
his petition as to “ground one.” On May 29, 2001, Defendant
filed his “Arended Petition for Ground One Under Rule 40 Petition
(Carification of Facts).” Defendant explained in this anmended
petition that (1) at the plea hearing and before sentencing his
attorney failed to show himdiscovery, which allegedly was devoid
of nmedical and physical evidence in this sexual assault case and
(2) he “was unaware of the fact that with the doctor’s report and
with [conplainant’s] testinony[, he] could have had a trail [sic]
by jury or judge instead of using [conplainant’s] letter and
testinmony as a bargaining tool” during plea negotiations.

A

A hearing was held on August 14, 2002 as to ground one

only of the Rule 40 petition. The court began by summari zi ng al

the grounds into two clai ns:

The petition can, therefore, be separated into two
categories, one, ineffective assistance of counsel or
failure by [defense counsel] to disclose findings in the
medi cal report to [D]efendant and, two, purported violation
of the plea agreenent because the [D]efendant was not placed
back on parole.

Bef ore proceeding with the hearing as to ground one,
the court orally denied the second claim The court stated in

rel evant part that

the terms of the plea agreement contenplated and explicitly
set forth that [D]efendant would serve a term of
incarceration with a mandatory m ni mum of one year and a

9
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maxi mum of ten years depending on the determ nation of the
parol e board. In this particular case, the parole board set
the mnimumterm at five years before [D]efendant was
eligible for parole. Def endant is sinply incorrect when he
asserts that parole was not continued in accordance with the
pl ea agreenent. This claim unlike the first, is not one
where the [D] ef endant has alleged facts that, if proven,
would entitle himto the relief he seeks. Rat her, the court
will find that his second claimis patently frivol ous and
will be dism ssed without taking any evidence

(Enmphases added.)

At the hearing, Defendant testified that (1) trial
counsel did not disclose the information fromthe nedica
exam nation to himduring pre-hearing neetings wth Defendant and
(2) trial counsel explained the content of the nedical reports
and its lack of physical evidence for the first time at the
heari ng before the paroling authority. |In contrast, trial
counsel testified that (1) he reviewed and expl ained the |ack of
findings of physical evidence in the nedical reports with
Def endant at their Decenber 24, 1999 neeting and (2) he discussed
wi th Defendant the possible notive of the conplainant in
reporting the alleged assault as a possible strength or defense.
Bot h Def endant and trial counsel testified that conpl ai nant was
going to recant and testify in favor of Defendant at trial.
Def endant did not testify to other possible defenses that could
have been raised by his trial counsel.

At the Rule 40 hearing, the follow ng rel evant
testimony was received into evidence:

[ DEPUTY PROSECUTI NG ATTORNEY]: . . . Based on your
conferences — or extensive conferences with the conpl ai nant
in this case, what was your understanding of her proposed
testimony if she were called to testify in a trial in this
case?

10
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[ TRI AL DEFENSE COUNSEL]: My understandi ng was that she
was going to recant the substance of previous statements
recorded by the police and also by medical service
provi ders.

The deputy prosecuting attorney further questioned trial defense

counsel as foll ows:

Q [When you conferred with himregarding this
particul ar strength of the case, namely, lack of injury, was
this in person or over the phone, if you remember?

A: | distinctly recall at our first conference
December 24", 99, that we discussed that. So t hat woul d
be in person.

Q So your initial contact with him then, your
testimony is that you brought to his attention the |ack of
injuries reported by the doctor?

A: Yes. And as | nmentioned, he himself would bring
that out, that that was his understanding al so.

Q Let’s tal k about something regarding pretrial

preparation. Now —
A: I"msorry, if | could add
Q Oh, |I'"m sorry. Go ahead
A: . . . Another possible strength or defense

that | discussed both with the [D]efendant and

[ Def endant’s prior trial counsel] was the possible
notive of the conplaining witness in making the
reports of the crimnal acts.

On cross-exam nation of trial defense counsel, the foll ow ng

exchange t ook pl ace:

[ DEFENSE COUNSEL]: December 24, 1999, you visited
[ Def endant] at OCCC, correct?

[ TRI AL DEFENSE COUNSEL]: Yes.

Q And March 39 2000, page 3, also shows you visited
[ Def endant] at OCCC t hen?

A: Yes.

Q So with those docunented face-to-face conferences,
can you tell us which one it was that you reviewed the
medi cal records with hinr

A: At _the December 24", ‘99 conference at OCCC, my
recollection is at that first face-to-face conference, we
di scussed the nmedical records.

Q And did you actually show the records to hin?
A: That is my recollection, yes.

Q . . . Did you again show himthe medical records?

A: recollection is that | showed himthe medica
records nore — or again after that Decenber 24th <99
conference.

Q So did you discuss with [Defendant] before his —
any time before his plea about the evidentiary val ue of

11
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t hese medical records, the fact that there’'s no senmen and no
physical injury?

A: Yes, we did. And as | mentioned before, he hinself
brought it up at that December 24th <99 conference, the
fact that the medical records showed no evidence of force

(Enphases added.)
B
On Septenber 12, 2002, the court issued its findings of
fact, conclusions of |aw and order denying the petition for post-
conviction relief. In the findings of fact, the court reiterated

the clains asserted by Defendant:

19. [Defendant] raises two clainms for relief:

a. Attorney Choy did not inform|[Defendant] of the
findings of the medical exam nation performed on
Conpl ai nant; and

b. There was a purported violation of the plea
agreement between [ Defendant] and [the
prosecution] because he was not “placed back” on

parol e.
As to claimone, the court found the testinony of defense trial
counsel credible. The court made the follow ng pertinent
fi ndi ngs:

7. Attorney Choy kept a |log of his contacts with
[ Def endant].

8. Attorney Choy first met [Defendant] on
Decenber 24, 1999 at the Oahu Community Correctional Center

9. This court finds credible the testimony of
Attorney Choy that he reviewed the content[s] of the [Sex
Abuse Treatment Center (SATC)] report--specifically that
there was not physical evidence of forced entry or the
presence of semen--with [ Defendant]. The review of the SATC
report took place during Attorney Choy's initial nmeeting
wi th [ Def endant] on Decenber 24, 1999, and during subsequent
attorney-client neetings.

10. Based on [Defendant]’s own testinmony, [Defendant]
was i nformed of the findings of the medical exam nation
t hrough sources other than Attorney Choy.

20. Based on [ Defendant]’s own testimony at the
August 14, 2002 hearing, [Defendant] changed his plea on
March 15, 2000[,] not for reasons set forth in the petition,
but because Conpl ai nant asked himto.

(Enmphasi s added.)

12
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Rel ying on HRPP Rule 40(f),*® the court entered the

foll owi ng rel evant conclusions of |aw as to cl ai mone:

2. This court granted [Defendant] a hearing on the
first claimbased on the conclusion that the claimalleged
facts that if proven would entitle [Defendant] to relief.

5. To prevail on an ineffective assistance of counsel
claimthe defendant nmust demonstrate: 1) there were specific
errors or om ssions reflecting counsel’s lack of skill,
judgment, or diligence; and 2) that such errors or om ssions
resulted in either the withdrawal or substantial i npairnment
of a potentially nmeritorious defense. State v. Tafoya, 91
Hawai i 261, 267, 982 P.2d 890, 896 (1999).

6. [Defendant] has failed to denmonstrate that there
were specific errors or om ssions reflecting a lack of skill,
judgment or diligence on the part of Attorney Choy.

7. This court finds and concludes that the assistance
provided to [Defendant] by Attorney Choy was within the range
of competence demanded of attorneys in crimnal cases.

The court accordingly dism ssed the allegations as to the first
claim

As to the second claim the court relied on HRPP
Rul e 40(g)(2). The court entered the foll ow ng rel evant
conclusion of law as to that claim

8. HRPP Rul e 40(g)(2) states:

The court may dism ss a petition at any time upon
finding the petition is patently frivolous, the issues
have been previously raised and ruled upon, or the
i ssues were waived

Inits witten order, the court further “ordered that [the claim
of ] Petitioner not being placed on parole--which this court has

previously ruled is patently frivolous and without a trace of

13 HRPP Rul e 40(f) provides in pertinent part as follows:

If a petition alleges facts that if proven would
entitle the petitioner to relief, the court shall grant a
heari ng which may extend only to the issues raised in the
petition or answer. However, the court may deny a hearing
if the petitioner’s claimis patently frivolous and is
wi t hout trace of support either in the record or from other
evidence submitted by the petitioner.

13
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support either in the record or fromany other evidence by
Petitioner--is denied without a hearing.”

On Septenber 19, 2002, Defendant appealed fromthe
Sept enber 12, 2002 order denying post conviction relief in S.P.P
No. 00-0060.

V.

On Cctober 4, 2002, Defendant filed a nmotion to w thdraw
his guilty plea and set aside his conviction in Cr. No. 99-1602
(nmotion to withdraw guilty plea) pursuant to HRPP Rule 32(d).*
Def endant al |l eged that the court (1) failed to establish on the
record that Defendant and his counsel discussed potential
defenses, (2) did not informhimof the consequences related to a
convicted sex offender, i.e., the registration requirenment under
HRS chapter 846E, and (3) did not informhimthat “despite his one
year mandatory mininmum” the paroling authority, “would not permt
his rel ease unless and until he conpletes sex offender treatnent.”

Def endant’s notion to withdraw the guilty plea was heard
on Decenber 13, 2002. On January 6, 2003, the court issued its
order denying Defendant’s notion to withdraw guilty plea (order).
In the order, the court found that Defendant’s trial attorney

di scussed with himhis potential defenses' and concluded that HRS

14 HRPP 32(d), permitting a defendant to nmove to withdraw a guilty
pl ea or set aside a conviction, states in relevant part that “to correct
mani f est injustice the court after sentence shall set aside the judgment of
conviction and permt the defendant to withdraw his plea.”

15 The court appears to have based its denial of Defendant’s notion
to withdraw guilty plea on the court’s previous ruling in the Rule 40 hearing
where the parties argued the issue of ineffective assistance of counsel. As

(continued. . .)

14
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chapter 846E did not require the court to inform Defendant of the
possi bl e consequences of his plea.?®
A
As to Defendant’s first ground, the court found as

foll ows:

10. In denyi ng Defendant’s [Rule 40] petition this
court found and concluded that Defendant’s trial attorney
di scussed with him his potential defenses, specifically the
Il ack of physical evidence to support the conplainant’s
al l egati ons of sexual assault.

Accordingly, the court denied the notion to withdraw guilty plea
and concl uded t hat:
7. The March 15, 2000 change of plea colloquy between

this court and Defendant satisfied the requirements of HRPP
[Rule] 11.[%]

15, .. continued)
di scussed supra Part |V, the court found the testimny of defense trial
counsel credible, particularly with regard to Defendant’s know edge of the

medi cal reports and the |lack of physical evidence of the assault.

16 The court did not address Defendant’s third allegation that the

court failed to inform Defendant that, despite his one year mandatory m ni mum

the paroling authority would not permt his release until he conpleted sex
of fender treatnment. Def endant did not appeal this issue
o HRPP Rule 11 requires that the court address Defendant in open

court to determine if Defendant understands the charge against him and the
effect of the plea agreement. Thus, HRPP Rule 11(c) provides that:

The court shall not accept a plea of guilty
wi t hout first addressing the defendant personally in open
court and determ ning that he understands the followi ng
(1) the nature of the charge to which the plea is
of fered; and
(2) the maxi mnum penalty provided by |law, and the
maxi mum sent ence of extended term of inprisonment, which may
be i mposed for the offense to which the plea is offered; and
(3) that he has the right to plead not guilty, or to
persist in that plea if it has already been made; and
(4) that if he pleads guilty . . . there will not be
further trial of any kind, so that by pleading guilty
he waives the right to a trial[.]

HRPP Rule 11 also requires the court to insure that Defendant’s
plea is voluntary. Thus, HRPP Rule 11(d) states that:

(continued. . .)

15
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B
As to Defendant’s second ground, the court observed that
the current practice of trial courts is to inform defendants of
the effect of a plea under HRS chapter 846E. Thus, the court

f ound t hat:

5. On Decenber 20, 2000, the adm nistrative judges of
the circuit courts of the State of Hawai ‘i, with the approva
of the Chief Justice, pronmulgated a circuit court crim nal
adm ni strative order requiring trial courts, when applicable,
to informcrimnal defendants of the possible consequences of
their plea under HRS [c] hapter 846E by using a sex offender
addendum to the change of plea form

However, the court concluded that there was no statutory
requi renent to advise Defendant of this consequence at the tinme of
hi s change of plea on March 15, 2000. Thus, the court concl uded

in pertinent part that such advice did not vitiate the plea:

3. HRS chapter 802E requires the trial court to advise
the crimnal defendant of the possible imm gration and
naturalization consequences of that plea prior to acceptance
of a plea of guilty or nolo contendere to any offense
puni shable as a crinme under state |aw.

4. HRS chapter 846E codifies the Hawaii Sex Of fender
Regi stration and Notification statutory schene. Unli ke
chapter 802E, the legislature did not include any express
| anguage in chapter 846E requiring the trial court to advise
a crimnal defendant of the possible consequences of a plea
to a “sexually violent offense” or a “crimnal offense
against a victimwho is a mnor,” as those terms are defined
in HRS § 846E-1.

5. Absent clear |anguage fromthe legislature, this
court declines the invitation to legislate the requirenent
that the trial court must informa crim nal defendant of the
possi bl e consequences of his plea under HRS chapter 846E

6. At the time of the March 15, 2000 change of plea
there was no statute, rule or order that required trial
courts to informa crimnal defendant entering [a] guilty
plea to sex assault offenses about the consequences of that

(... continued)
The court shall not accept a plea of guilty

wi t hout first addressing the defendant personally in open
court and determining that the plea is voluntary and not the
result of force or threats or of prom ses apart from a plea
agreement. The court shall also inquire as to whether the
defendant’s willingness to plead guilty . . . results from
any plea agreenment.
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pl ea under HRS chapter 846E.

7. The March 15, 2000 change of plea colloquy between
this court and Defendant satisfied the requirements of [HRPP]
Rul e 11.

(Enmphases added.) Accordingly, the court denied the notion to
wi thdraw guilty plea on this ground.

On January 16, 2003, Defendant appealed fromthe
January 6, 2003 order denying Defendant’s notion to w thdraw
guilty plea in C. No. 99-1602.

VI .

On appeal, Defendant contends that with respect to his
nmotion to withdraw guilty plea, (1) the court erred in its failure
to verify that Defendant had di scussed his potential defenses with
counsel, and (2) the court erred inits failure to advise
Def endant that he nust register as a sex offender. Wth respect
to Defendant’s Rule 40 petition, Defendant contends that the court
erred in finding that his claimrelating to his parole was
patently frivol ous.

VII.

As to his nmotion to withdraw guilty plea under HRPP Rul e
32(d), Defendant first argues that his notion should have been
granted because at his March 15, 2000 change of plea hearing, the
court did not ask himif he reviewed his avail abl e defenses with
counsel. “[A] defendant is entitled to withdraw his or her guilty

pl ea after inposition of a sentence only upon a show ng of
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mani fest injustice.”'® Barnett v. State, 91 Hawai ‘i 20, 28, 979

P.2d 1046, 1054 (1999) (quoting State v. Nguyen, 81 Hawai ‘i 279,

292, 916 P.2d 689, 702 (1996)). “Manifest injustice occurs when a
def endant nakes a plea involuntarily or w thout know edge of the
di rect consequences of the plea.” 1d. (citations omtted).

First, HRPP Rule 11 does not expressly require the court
to verify whether a Defendant has di scussed his potential defenses

with counsel. It requires that

the court shall not accept a plea of guilty or nolo
contendere without first addressing the defendant personally
in open court and determ ning that he understands the
foll owi ng:

(1) the nature of the charge to which the plea is
of fered; and

(2) the maxi mnum penalty provided by |law, and the
maxi mum sent ence of extended term of inprisonment, which may
be i mposed for the offense to which the plea is offered; and

(3) that he has the right to plead not guilty, or to
persist in that plea if it has already been made; and

(4) that if he pleads guilty or nolo contendere there
will not be a further trial of any kind, so that by pleading
guilty or nolo contendere he waives the right to a trial; and

(5) that if he is not a citizen of the United States, a
conviction of the offense for which he has been charged may
have the consequences of deportation, exclusion from
adm ssion to the United States, or denial of naturalization
pursuant to the laws of the United States.

HRPP Rule 11(c) (2002). The rule ensures that a plea was
voluntarily and knowingly entered. 1In the colloquy between the
court and Defendant, the court asked Defendant whether he had

di scussed the guilty plea fully with his attorney, and whet her he

18 Def endant argues that based on State v. Topasna, 94 Hawai ‘i 444,
452, 16 P.3d 849, 857 (App. 2000), the case should be reviewed under the
right/wrong standard because the issue is based upon a constitutional inquiry

of whet her Defendant knowi ngly, intelligently and voluntarily entered his
pl eas of guilty. However, the court in Topasna was asked to review a notion
to withdraw a guilty plea nade before the sentence was inmposed. Id. at 451

16 P.3d at 856. Topasna clearly stated that “when the notion to withdraw
guilty plea is made after sentence is imposed, the ‘manifest injustice
standard applies to the court’s consideration of the motion.” 1d.
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was satisfied with his attorney’s advice. Defendant answered in
the affirmative to both questions. “[T]here is no manifest
injustice when the trial court has nmade an affirmati ve showi ng by
an on-the-record coll oqguy between the court and the defendant
wherein the defendant is shown to have a full understandi ng of
what the plea of guilty connotes and its consequences.” State V.
Cornelio, 68 Haw. 644, 646-47, 727 P.2d 1125, 1126-27 (1986)
(internal quotation nmarks and citations omtted).

Second, paragraph “3” of the guilty plea form signed by
Def endant states that Defendant’s |awer “discussed with ne
t he possi bl e defenses which | m ght have.” (Enphasis added.)
Trial defense counsel testified at the Rule 40 petition hearing
that (1) he had revi ewed possi bl e defenses with Defendant stemm ng
fromthe |lack of physical evidence and (2) Defendant knew of the
| ack of physical evidence prior to the neeting at which this was
first discussed. Defendant does not proffer any other “possible
defenses.” See supra Part IV.A. In light of the testinony and
the court’s determnation that trial defense counsel was credible,
the court’s finding no. 10 that “Defendant’s trial attorney
di scussed with [Defendant] his potential defenses” was not clearly
erroneous. “A finding of fact is clearly erroneous when (1) the
record | acks substantial evidence to support the finding, or
(2) despite substantial evidence in support of the finding, the
appel l ate court is nonetheless left with a definite and firm

conviction that a m stake has been nade.” State v. Okunura, 78
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Hawai ‘i 383, 392, 894 P.2d 80, 89 (1995) (citations and internal
guotation marks omtted).

For the foregoing reasons, there is no nmerit to
Def endant’s claimthat the court should have inquired as to
whet her counsel discussed potential defenses with Defendant.
| nasnuch as the court found trial defense counsel had di scussed
possi bl e defenses with Defendant prior to his plea, it cannot be
said that Defendant made “a plea involuntarily or wthout
know edge of the direct consequences of the plea.” Barnett, 91
Hawai ‘i at 28, 979 P.2d at 1054. Accordingly, the court did not
err in denying Defendant’s notion to withdraw guilty plea on this
gr ound.

VI,

Def endant next argues, in connection with HRPP Rul e
32(d), that he should have been permtted to withdraw his plea
because the court erred in failing to advi se Def endant that he
must register as a “sex offender.” As related in the discussion
above, “[manifest injustice occurs when a defendant makes a pl ea

wi t hout knowl edge of the direct consequences of the plea.”

Nguyen, 81 Hawai ‘i at 292, 916 P.2d at 702 (enphasis added).
However, “[c]ourts need not inform defendants prior to accepting
their guilty or nolo contendere pleas about every conceivabl e
collateral effect that a conviction m ght have.” Barnett, 91

Hawai ‘i at 28, 979 P.2d at 1054 (citations omtted).
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Def endant argues that sex offender registration is a
di rect consequence and advi senent is essential to a valid plea
even if HRS chapter 846E does not expressly say so. As nentioned
previously, the court stated in conclusion no. 4 that “[u]nlike
chapter 802E,[!°] the legislature did not include any express
| anguage in chapter 846E requiring the trial court to advise a
crimnal defendant of the possible consequences of a plea to a
sexual ly violent offense’ or a ‘crimnal offense against a victim
who is a mnor,’” as those terns are defined in HRS § 846E-1."

I X.

Whet her the court’s failure to inform Def endant of the
applicable sex registration requirenments, prior to his guilty
pl ea, has caused Defendant a “manifest injustice” essentially
turns on whether such registration requirenents are “direct” or
“col lateral” consequences of his guilty plea. In describing the

di stinction between such ternms, this court, explained that

[a] direct consequence is one which has a definite, inmediate
and largely automatic effect on defendant’s punishment.
Illustrations of collateral consequences are |oss of the
right to vote or travel abroad, |oss of civil service

empl oyment, loss of a driver’s license, loss of the right to
possess firearms or an undesirable discharge fromthe Armed
Services. The failure to warn of such collatera
consequences will not warrant vacating a plea because they
are peculiar to the individual and generally result fromthe
actions taken by agencies the court does not control
Deportation is a collateral consequence of convictions
because it is a result peculiar to the individual’'s persona
circumst ances and one not within the control of the court
system

Nguyen, 81 Hawai ‘i at 288, 916 P.2d at 698 (enphases added)

19 HRS chapter 802E requires the trial court to advise the crim nal
def endant of the possible imm gration and naturalization consequences of a
plea prior to acceptance of a plea of guilty or nolo contendere to any offense
puni shable as a crinme under state |aw. HRS § 802E-2 (1993).
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(quoting People v. Ford, 86 N.Y.2d 397, 403 (N. Y. 1995)). In this

regard, this court concluded that the deportation ramfications
were “col |l ateral consequence[s]” of defendant’s guilty plea, and
ultimately concluded that the court had no duty to warn the

def endant of such consequences.?® 1d. at 292, 916 P.2d at 702.
Accordingly, this court affirmed the circuit court’s denial of the
defendant’s notion to withdraw his “no contest” plea. 1d.; see |

re Resendiz, 19 P.3d 1171, 1179 (Cal. 2001) (explaining that

“col lateral ” consequences of a plea do not “inexorably follow
froma conviction of the offense involved in the plea).

As di scussed, HRPP Rule 11(c) requires that a “court
shall not accept a plea of guilty . . . without first” determning

that the defendant understands, inter alia, “the maxi mum penalty

provi ded by |law, and the maxi num sentence.” (Enphases added.)

Accordi ngly, although sex offender registration is triggered upon
one’s conviction, it does not have a “‘definite, imed ate and

|argely automatic effect on [a] defendant’s punishnment.’” Nguyen,

81 Hawai ‘i at 288, 916 P.2d at 698 (quoting Ford, 86 N.Y.2d at
397). Instead, the registration requirenments of HRS chapter 846E
are simlar to the restrictions on the right to travel or the |oss

of a driver’'s license that are coll ateral consequences of a guilty

20 The decision in Nguyen was based on the “relevant |law’ at the tine

of the plea at issue in that case. Nguyen, 81 Hawai ‘i at 289, 292, 916 P.2d
at 699, 702. The court explained that under HRS 8 802E-3, which was not in
effect at the time of Nguyen’'s plea agreement, if a court fails to advise the
def endant of the possible consequence of deportation prior to the entry of a
pl ea agreement, the court shall “permt the defendant to withdraw the plea.”
Id. at 289 n.7, 916 P.2d at 699 n.7 (quoting HRS & 802E-3).
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plea. See State v. Quidry, 105 Hawai ‘i 222, 227, 96 P.3d 242, 247

(2004) (explaining that sex offenders “must register in person

with the county chief of police whenever s/he intends to renmain in

another jurisdiction for nore than ten days” and convicted sex

of fenders are “required to . . . notify the attorney general in

witing of any change in nane, enploynent, or residence address

within three working days of the change” (enphases added)).

Mor eover, sex offender registration requirenents
general ly involve “actions taken by agencies the court does not
control.” Nguyen, 81 Hawai ‘i at 288, 916 P.2d at 698. See al so

Sanchez v. United States, 572 F.2d 210, 211 (9th Cr. 1977)

(explaining that revocation of parole is collateral and not a
di rect consequence of guilty plea because “parol e board has
authority separate and distinct fromthat of the sentencing

judge”); In re Resendiz, 19 P.3d at 1179 (explaining that the

deportati on consequences do not “inexorably follow froma
conviction in that deportation “can be instituted only upon the
order of the Attorney General” (citations and internal quotation
marks omtted)). Pursuant to HRS § 846E-3(a), the attorney
general and county police departnents, both agencies not
controlled by the judiciary, are required to adm nister the

regi stration of convicted persons and the rel ease of information
to other |aw enforcenent and governnent agencies and to the

publi c.
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In this regard, sex offender registration requirenents
are “collateral” consequences of Defendant’s conviction, and,
t hus, the court had no duty to warn Defendant, prior to pleading
gui lty, about the collateral consequences of conviction flow ng

fromsex offender registration requirenments. Cf. Nguyen, 81

Hawai ‘i at 287, 916 P.2d at 697 (holding that the court had no
duty to warn defendants about the possibility of deportation as a

col | ateral consequence of conviction); State v. Bollig, 605 N W2d

199, 210 (Ws. 2000) (holding that since sex offender registration
was not a direct consequence of the plea, the failure to warn of
such a requirenent did not render the pleas unknow ng or

unintelligent); see Commobnwealth of Pennsylvania v. Leidig, 850

A.2d 743, 747 (Pa. Super. Ct. 2004) (concluding that the

Pennsyl vani a Suprenme Court determ ned that sex offender

regi stration and notification requirenments “do not constitute
crimnal punishnment,” and, thus, such requirenents are coll ateral
consequences of the plea). Accordingly, the failure to warn of
such col |l ateral consequences does not warrant vacating Defendant’s

plea of guilty.? Nguyen, 81 Hawai ‘i at 287, 916 P.2d at 697.

2t But see In re Resendiz, 19 P.3d at 1179 n.7 (explaining that “sex
of fender registration” requirements are “‘direct’ consequences of a guilty
plea”); Palmer v. State, 59 P.3d 1192, 1194 (Nev. 2002) (holding that the
lifetime supervision requirement imposed on sex offenders “is a direct
consequence of a guilty plea because it enlarges or increases the punishment
for charged offense); People v. MClellan, 862 P.2d 739, 748-49 (Nev. 1993)
(concluding that “the trial court, in advising defendant of the direct
consequences of his guilty plea, should have informed him of the [sex
of fender] registration requirement[,]” but ultimately hol ding that the
def endant was “not entitled to relief because” inter alia, “he failed at the
sentencing hearing to object to the imposition of the registration
requi rement”).
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X.

Wth respect to his Rule 40 petition, Defendant first
argues that a “full and fair hearing should have included the
grounds summarily rejected.” However, in his argunment, Defendant
addresses only the claimthat “his parole was wongfully revoked
and the prosecution breached its plea agreenent.”

As to this claim it is not clear as to what Defendant
i s arguing concerning the wongful revocation of his parole.??

Def endant apparently understood the phrases “concurrently w th any
ot her sentence being served” and “stand silent before the

[ paroling authority]” to nmean that “the sentence in [Cr. No.] 99-
1602 would allow himto renmain on parole in [the] Third Crcuit
Crimnal No. 93-0167K.” However, the reference to Cr. 93-0167K
was not raised in the notion to withdraw or the Rule 40 petition
below. “[T]he general rule is that an issue which was not raised

in the lower court will not be considered on appeal.” Stanley v.

State, 76 Hawai ‘i 446, 451, 879 P.2d 551, 556 (1994). Thus, the
i ssue regarding parole and whether it was wongfully revoked as to
Cr. No. 93-0167K wi Il not be considered on appeal.

Second, as to the prosecution breaching its plea
agreenent, Defendant nerely states in his petition that “[t]he

[ prosecution] violated the plea agreenent by not continuing parole

22 Simlarly, the prosecution does not understand Defendant’s claim

that his parole was wrongfully revoked and notes that Defendant’s “parole
status [in Cr. No. 93-0167K] at the time of his plea in this matter does not
appear to be part of this record.”
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pursuant to Rule 11 Deal” and Defendant “was told parole woul d be
continued, yet it was revoked.” Both Defendant’s purported
m sunder st andi ng that he would remain on parole in the third
circuit C. No. 93-0167K case and his assertion that he was told
parol e woul d be continued pursuant to the plea agreenent are
belied by (1) the March 15, 2000 pl ea colloquy between Defendant
and the court, in which there was no nention of parole, either
generally or with respect to Cr. No. 93-0167K, and (2) the witten
pl ea agreenent itself which said nothing of parole.

Def endant mai ntains that the foregoing “neans he
m sapprehended the repeat offender sentencing under HRS 8§ 706-
606.5 and the requirenent of an indeterm nate 10-year sentence
ontop [sic] of the mandatory one year in Counts [VI] and [VIII].”
Thus, he asserts that “there is at |least a colorable claim][of]
whet her [ D] ef endant was properly advi sed by counsel and/or the
court as to the effect of his plea, given the interplay between a
mandat ory m ni num sentence and naxi mum i ndeterm nate sentence,
along with the paroling authority’s prerogative under HRS § 706-
669 to set a mininmnumin excess of that ordered by the [c]ourt.”

As to whether a col orable claimhas been asserted, this

court has previously stated:

To establish a colorable claim the allegations of the
petition must show that if taken as true the facts alleged
woul d change the verdict, however a petitioner’s concl usions
need not be regarded as true. Mhere exami nation of the
record of the trial court proceedings indicates that the
petitioner’s allegations show no colorable claim it is not
error to deny the petition without a hearing. The question
on appeal of a denial of a Rule 40 petition without a hearing
is whether the trial record indicates that [p]etitioner’s
application for relief made such a showi ng of a col orable
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claimas to require a hearing before the |ower court.

Dan v. State, 76 Hawai ‘i 423, 427, 879 P.2d 528, 532 (1994)

(enphasi s added). But Defendant has not alleged any facts to
indicate that either the proceedings or the pleadings were
m sl eadi ng.

Mor eover, the record does not “showf] . . . a colorable
claim” The plea agreenent as it related to Counts VI and VIII
contai ned two separate provisions: that the prosecution agreed
(1) initem3, to a reduced mandatory m ni numterm of one year;
and (2) “further” initem®6, to stand silent before the paroling
authority regarding the setting of a “mandatory m ninuni term At
the March 15, 2000 pl ea hearing, Defendant acknow edged he had
di scussed the plea agreenent “fully” before he signed the plea
docunent .

It should be noted first that the March 15, 2000 guilty
pl ea form signed by Defendant acknow edged t hat Defendant nay have
to serve a mandatory mininmumterm of inprisonnent w thout

possibility of parole. Paragraph 7 of that form states:

My | awyer has told me about the possible maxi num

indeterm nate sentence indicated above for my offense. He
al so explained to nme the possibility of my indeterm nate
maxi mum term of imprisonment being extended and expl ai ned
that | may have to serve a mandatory minimumterm of

i mprisonment without possibility of parole.

(Enmphasi s added.) Second, attachment 2 to the guilty plea form
set forth the prosecution’s agreenent in item3 to “reduced
mandatory mninmumtern{s] on Counts [VI and VIII] of one year”
(enphasi s added), as the court eventually inposed pursuant to the
prosecution’s notion for repeat offender sentencing.
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Third, at the March 15, 2000 pl ea hearing, the
prosecution indicated in consonance with item6 of the plea
agreenent that it would not take a position when the paroling
authority “set the mninumtermof incarceration.” The

prosecution stated that pursuant to the plea agreenent, *“Defendant

will be sentenced to concurrent terns of ten years incarceration.
Both parties will stipulate to a nandatory m ni mum one-year term
of incarceration for those open ten terns.” Further, the

prosecution agreed to “remain silent[] before the [paroling

authority] when the [plaroling [aJuthority is to set the m ni num

termof incarceration for the [D]efendant,” thus indicating that

the mnimumtermwould be set by the paroling authority.
(Enmphasi s added.)

Fourth, the notion for sentencing of repeat offender
filed by the prosecution on March 24, 2000, expressly referred to
the fact that a plea agreenent had been put in place to reduce
Def endant’ s repeat of fender sentence for Counts VI and VIII, to
one year. Defendant filed no opposition to this notion.

Def endant was present at the June 1, 2000 sentencing hearing. At
the hearing, there was no dispute as to the applicability of the
repeat offender statute. Furthernore, trial counsel clearly
requested “that pursuant to [the] agreenment there be a reduced
mandatory m nimumon Counts [VI] and [VIII] of one year.” In
response to the prosecution’s notion and this request, the court

granted the notion for repeat offender status and inposed as a
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sentence “as to Counts [VI] and [VIII], ten years each with a

reduced mandatory nmninumterm of one year pursuant to the pl ea

agreenent.” (Enphasis added.) It was plain then that the reduced
one year termreferred to the repeat offender notion.

Fifth, the record al so discloses that on Septenber 14,
2000, the paroling authority set the mnimumterns of five years
for each of Counts VI and VIII and noted a maxi mum sentence of ten
years as to each count. There is no contention that the
prosecution did not “remain silent” before the paroling authority,
as agreed to in the plea agreenent.

Finally, Defendant confirmed he understood the English
| anguage and he was inforned of the possible maxi num sent ences.
Under the circunstances, Defendant has not alleged “facts” which
woul d entitle himto resentencing. The record of the court
proceedi ngs fails to support a colorable claimthat he
m sunderstood “the effect of [his guilty] plea.” Thus, the court
did not err in finding Defendant’s Rule 40 claimrelating to his
parol e was patently frivolous and in denyi ng Def endant’ s second
Rul e 40 cl ai mwi t hout a heari ng.

Xl .

Accordingly, for the reasons discussed herein, the
court’s January 6, 2003 findings of fact, conclusions of |law, and
order denying Defendant’s notion for withdrawal of his guilty plea

in C. No. 99-1602 and its Septenber 12, 2002 findings of fact,
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concl usions of |aw and order denying Defendant’s petition for

post-conviction relief in S.P.P. No. 00-0060, are affirned.

On the briefs:

Stuart N. Fujioka for
petitioner & defendant-
appel | ant .

Mangmang Q u Brown, Deputy
Prosecuti ng Attorney,

Cty and County of
Honol ul u, for respondent &
pl aintiff-appellee.
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